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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Lin Guo ("Alien") filed by Enployer Sona
Technol ogi es, Inc.("Enployer") pursuant to 212(a)(5)(A) of the
| Mm gration and Nationality Act, as anended, 8 U.S.C.

1182(a)(5) (A)(the "Act"), and the regul ati ons pronul gat ed

t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U S. Departnent of Labor, New York, New York denied the
application, and the Enployer and Alien requested review pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have



been net. These requirenents include the responsibility of the
Enmpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On or about Cctober 14, 1994, the Enployer filed an anended
application for |abor certification to enable the Alien to fill
the position of Field Engineer in its mcroconputer software
desi gn and devel opnent busi ness.

The duties of the job offered were descri bed as foll ows:

“Enpl oyee will provide engineering services on-site in the
specific areas of LANWAN and their peripherials design,
integration, mgration and troubl eshooting, including hardware
and popul ar busi ness software in the environnment of Netware
V4. x/31x/2.x with multi server, Milti-topology, Bridges, Routers,
Lantasiti, SAA, NFS, TCP/IP.”

A Master’'s Degree in Conputer Science was required and 1 year
experience in the job offered. Wages were $31, 000. 00 per year.
Fluency in the Chinese (Mandarin) |anguage was required. The
appl i cant woul d supervise 0 enpl oyees and report to the Ceneral
Manager. (AF-1-43)

On Novenber 29, 1995, the CO issued a NOF denyi ng
certification. The CO all eged that enployer may have viol ated 20
C.F.R 656.21(b)(2)(i) in that the job requirenments may be unduly
restrictive, in requiring the Mandarin | anguage. The CO al so
found the requirenent of a Master’s Degree in Conputer Science
was unduly restrictive. Sufficient docunentation has not been
presented to establish that other majors, such as Electrical
Engi neering, are not acceptable alternatives. The CO stated that
Enpl oyer’ s reasoni ng seens to be based on subjective concl usions
rat her than objective reasoning and “.. is not supported by the
QCccupational Qutl ook Handbook which states that degrees in
El ectrical Engineering and Mathematics are usually and
customarily required by enployers for positions such as this.”
The CO instructed that Enployer could readvertising to include
El ectrical Engineering and Mat hematics or docunment that the
requi renment arises from business necessity and not preference.
“Such docunentation must include independent evidence that
restricting magjor fields of study to Conputer Science is norma
and customary anong simlar enployers; why, specifically, an
otherwise qualified U S. worker with a Master’s Degree in
El ectrical Engineering or Mathematics would be unable to perform




the job duties; that all previous and current Conputer System
Har dwar e Anal ysts have Master’s Degrees in Electrica
Engi neering; etc.” (AF-45-48)

Enmpl oyer, January 25, 1996, forwarded its rebuttal, stating
that the use for Mandarin | anguage was necessitated by its
clientele, mainly Chinese. (This docunentation was accepted by
the COinits Final Determnation so that it was not an issue).
Wth respect to the educational requirenents, Enployer listed in
extensive detail the difference between the course requirenents
for Conmputer Science as opposed to Electrical Engineering or
Mat hemati cs. Thus Enpl oyer stated that the normal basic course
for a Master’'s Degree in Conputer Science “..is intended to
devel op confidence in a broad range of fundanental areas in the
conputer field that includes data structures and al gorithns,
progranmm ng | anguages, conpilers, conputer architecture,
operating systens and artificial intelligence...The basic course
work for obtaining a degree in Electrical Engineering includes
the foll owm ng courses, signal engineering, systens and control,
el ectronics and networks, fields and waves, plasma and
at nospheri c physic, power systens and energy conversion, guantum
el ectronics and materials science, probability, |inear systens,
signals, systens and transforns, advanced electronic circuity and
conputer architecture.” Enployer went on to explain that the
course requirenents for Electrical Engineering were too narrow
and not related directly to the position offered, and nmade a
simlar analysis with respect to a Mathenmatics major. Enployer
listed six conpanies that offered the sane or simlar job duties
as those set forth in the application that required a Master’s
degree with a major in Conputer Science. Enployer stated further:
“..every enpl oyee of our conpany, who is performng the sanme or
simlar job duties as those set out in this application has been
and is presently required to possess a Master’s degree with a
maj or in Conputer Science.” (AF-49-62)

On February 9, 1996, the CO issued a Final Determ nation
denying certification since docunentation was not responsive to
the CO s requirenent. Wiile accepting Enployer’s docunentation
with respect to the Mandarin | anguage requirenent, the CO found
the evidence presented with respect to the necessity of the
educational requirenent was inadequate. The CO stated that the
Enpl oyer was apparently attenpting to put the burden on the DOL
in not accepting the authoritative source of the QOccupati onal
Qut | ook Handbook. “Al t hough enpl oyer attenpts to explain which
courses are lacking in the latter two fields of study, he seens
to be ignoring the fact that we asked why an ‘ot herw se’
qualified Field Engi neer/ Conputer Systens Hardware Analyst with a
maj or in electrical engineering or mat hematics would be unable to
performthe job duties.” (AF-63-65)

On March 5, 1996, Enployer filed a request for review and
reconsi deration of Final Determ nation. (AF-66-79)

DI SCUSSI ON




Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993). On the other hand, where
the Final Determ nation does not respond to Enployer's argunents
or evidence on rebuttal, the matters are deened to be
successfully rebutted and are not in issue before the Board.
Barbara Harris, 88-1NA-32. (April 5, 1989)

We believe the CO was incorrect in denying certification on
the basis that enployer had not directly rebutted the CO s
finding that the educati onal experience requirenents was not
adequat el y docunented by Enpl oyer. According to 656.21(b)(2),
where an enpl oyer specifies requirenents that are not normal for
the job in the United States, or that are not defined in the
Dictionary of Cccupational Titles, the enployer nust denonstrate
busi ness necessity for the requirenents. See, vy H Cheng, 93-
| NA- 106 (June 28, 1994); Law Ofices of Niti Crupiti, 96-1NA-139
(August 26, 1997). Thus in this case it nust be determ ned
whet her the enpl oyer docunented the busi ness necessity of the
Master’s degree in Conputer Science in response to the CO s
request. We believe Enpl oyer has. Enployer described the
necessity of having an educational background in Conputer Science
with direct analysis of the job duties and reasons for course
requi renents, as well as docunenting other conpanies with simlar
requi renents and stating that Enployer itself had all its
enpl oyees with simlar requirenents in simlar jobs. The CO did
not challenge this evidence. The CO s specul ation that an
applicant with other experience m ght neet the requirenents of
the job opportunity does not direct itself to the Enployer’s
rebuttal and in essence opens a new i ssue not stated in the NOF
Had Enpl oyer rejected an otherw se apparently qualified applicant
who had experience that woul d appear to directly qualify himfor
the job opportunity even though he | acked the exact educati onal
requi renents of Enployer, the CO s position mght be justified.
Here, however, the CO has directed its NOF at docunentation of
t he educational requirement. We find Enployer has directly and
adequat el y addressed the NOF. Thus Enpl oyer has net the standard
established in Information I ndustries, 88-1NA-82 (Feb. 9,1989)(en
banc) that the job requirenments bear a reasonable relationship to
the occupation in the context of the enployer’s business, and are
essential to perform in a reasonable manner, the job duties as
descri bed by the enpl oyer.

ORDER
The Certifying O ficer's denial of |labor certification is
REVERSED and the matter remanded for granting of |abor
certification.

For the Panel:



JOHN C. HOLMES
Adm ni strative Law Judge
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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Setrak Marachian ("Alien") filed by Enployer
M K. Desi gners, Inc. ("Enployer") pursuant to 212(a)(5)(A) of the
| Mm gration and Nationality Act, as anended, 8 U.S.C.
1182(a)(5) (A)(the "Act"), and the regul ati ons pronul gat ed
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U. S. Departnent of Labor, San Francisco, California, denied the
application, and the Enpl oyer and Alien requested revi ew pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent



service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On April 15, 1993, the Enployer filed an application for |abor
certification to enable the Alien, a Lebanese national, to fill
the position of Wwod Machinist in its cabinet and furniture
manuf acturing and constructi on conpany.

The duties of the job offered were described as foll ows:

Responsi bl e for set up and operati on of woodworki ng

machi nery for fabrication of doors, w ndows, cabinets, and
fine furniture. Operate power saws, drills, drill presses,
sanders, tenoner, nortising machi ne, boring machi ne,
router,and hand tools. Prepare parts according to
specifications. Follow intricate design specifications for
furniture orders.

No educational requirenents and two years experience in the
job were required. Wages were $640. 00 per week. (AF-25-53)

On June 22, 1994, the CO issued a NOF denying certification,
finding that a U S. applicant, Kenneth R Pruett was unlawfully
rejected. Enployer alleged in his undated recruitnent results
report that applicant Pruett had stated the job site was too far.
In a signed questionnaire fromM. Pruett, he stated that he
woul d not have turned down a job for $16. 00 per hour, indeed,

t hat he woul d have gone to Chicago or New York for that noney. He
further stated that he received a phone call froma woman who
asked himif he could do carvings. She also asked if he could
speak Farsi. The woman told himhe was not qualified and hung

up. (AF- 21-23)

Enmpl oyer, June 29, 1994, forwarded its rebuttal, stating: "As
M. Pruett stated to you in his questioneer, Ms. Keuroghlian
asked the applicant if he had experience doing wood carvi ng,
using the specialized equi pnrent and hand tools as was required in
the job description, to construct sonme of the nore intricate
detail designs on furniture and cabinets. He responded that he
was not able to do carvings. It was based upon this response that
he was told that he was probably not qualified. M. Pruett also
stated to Ms. Keuroghlian that the job site in dendale was too
far to come for a job." (AF-9-20)

On August 23, 1994, the CO issued a Final Determ nation
denying certification since M. Pruett as a naster carpenter
according to his resune who owned and operated a custom cabi net



shop was qualified for the job opportunity. The fact that he
cannot do carvings with chisels is not pertinent since the duty
was not listed on the ETA 750A form (AF-6-8)

On Septenber 7, 1994, Enployer filed a request for review and
reconsi deration of Final Determnation. (AF-1-5)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Section 656.21(b)(6) provides that an enpl oyer nust show t hat
U S. applicants were rejected solely for job-rel ated reasons.
Enpl oyers are required to make a good-faith effort to recruit
qualified U S. workers for the job opportunity. H C_LaMarche
Ent.,lnc. 87-1NA-607 (1988). As a general matter, an enpl oyer
unlawful Iy rejects an applicant where the applicant neets the
enpl oyer's stated m ninumrequirenents, but fails to neet
requi renents not stated in the application or the advertisenents.
Jeffrey Sandler, MD., 89-1NA-316 (Feb.11, 1991)(en banc).

We find the COwas correct in finding that the rejection of
M. Pruett was unlawful, in that he appeared well qualified for
the position and expressed an interest in accepting sane.

Enpl oyer's reason for rejection was that applicant was not
famliar with a hand chisel, a duty that was not set out in the

j ob requirenent and woul d not appear to be accurate, given his
long and intimate experience in the field. Wiere an applicant's
resune shows a broad range of experience, education, and training
that raises a reasonable possibility that the applicant is
qual i fied, although the resunme does not expressly state that he
or she neets all the job requirenents, an enpl oyer bears the
burden of further investigating the applicant's credentials.
&orchev & Gorchev Design, 89-1NA-118 (Nov. 29, 1990)(en banc).

ORDER

The Certifying Oficer's denial of |labor certification is
AFFI RVED.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge






